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*580 SYNOPSI S

Motorists were charged with possession of nmarijuana in notor
vehicle and with disorderly personal offense of possession of
| ess than 25 grans of marijuana. Follow ng entry of guilty pleas,
the Municipal Courts nerged offenses, and State appeal ed. The
Superior Court, Law Division, Beglin, A J.S.C, held that double
jeopardy principles did not prevent court from sentencing
notorists under both the nmotor vehicle and disorderly persons
statutes.

Set asi de and remanded.
West Headnot es

[ 1] Doubl e Jeopardy k136
135Hk136
(Fornmerly 110k196)

Whet her | egislature has established separate offenses, for double
j eopardy purposes, is essentially question of fact, which is not
to be determ ned by any narrow or nechani cal application of "sane
evi dence" test, but under flexible approach that focuses upon
considerations of fairness and fulfillnment of reasonable
expect ati ons.

[ 2] Doubl e Jeopardy k142
135Hk142
(Forrmerly 110k200(1))

Doubl e jeopardy principles did not prevent court from sentencing
notorists who were in possession of marijuana while operating car
under both the notor vehicle and disorderly persons statutes, as
not or vehicle offense required proof of operation of vehicle and
di sorderly offense did not; under the circunstances, there was
no merger. N J.S. A 24:21-20, subd. a(4), 39:4- 49.1



**110 *581 Steven J. Kaflowitz, Asst. Pros., John H Stam er
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OPI NI ON

BEGLIN, A J.S.C

These appeal s present a common question, one faced by rmuni ci pal
courts on a regular basis but not addressed in any reported
deci si on.

*582 Bruce Bohnhorst and Howard Newnman were separately issued
(1) a notor vehicle sunmons chargi ng possession of marijuana in a
notor vehicle in violation of NJ.S A 39:4-49.1, and (2) a

conplaint charging the disorderly persons offense of possession
of less than 25 grams of marijuana in violation of N J.S A

24:21-20(a) (4). After entry of gquilty pleas to both, the
muni ci pal courts in each instance nerged the notor vehicle
of fense into the disorderly persons offense. Newman was grant ed
a conditional discharge under N.J.S. A 24:21-27, while Bohnhorst
was fi ned. The State appeals each disposition, urging the
nergers were inproper and that separate sentences should have
been inposed on the notor vehicle offenses. As each plea was

entered on a conditional basis, the State's right of appeal is
properly unchal | enged. R 3:9-3(f) and 7:1

From the arresting officer's report, it appears Newran, while
operating his vehicle with an expired registration sticker,
admtted to snoking a roach, which was found by the officer in
the ashtray. Three small roaches were also located in the
ashtray and a bag with a small anount of marijuana was in the
consol e. Bohnhorst, arrested for driving at an excessive speed,
admtted to possessing a partially snmoked roach found in the
ashtray as well as a bag containing .078 grans of nmarijuana
|ocated in the glove conpartnent. In each instance, the
prosecutor has conceded the same evidence would be utilized to
prove possession of the prohibited substance in both charges.

The conduct proscribed by N.J.S. A 24:21-20(a)(4) is the know ng
or intentional possession of 25 granms or less of nmarijuana.
Section (b) of the statute also prohibits the use or being under
the influence of any controlled dangerous substance. Both are
di sorderly persons offenses, punishable by a fine up to $1000
and/or inprisonment up to six nonths. N.J.S. A 2C 43-3 and 8.
In addition, section (c) permts the court in its discretion to
order forfeiture of driving privileges for a period not greater
than two years.

*583 N.J.S.A 39:4-49.1 prohibits the operation of a notor



vehi cl e whil e know ngly having any control |l ed dangerous substance
in one's possession or in the vehicle. By anendnent effective
July 17, 1985, the group of drugs which, if possessed, would
result in a violation was expanded to include marijuana. c. 239,
L. 1985. The penalty for violating this section is not |ess than
a $50 fine and the mandatory forfeiture of the right to operate a
not or vehicle for a two-year period.

It is nowfirmy established that if someone "has conmtted only
one offense, he cannot be punished as if for two.... (Multiple
puni shment for a single wongdoing (is prohibited).... (1)t
makes no difference whether it be by force of double jeopardy,
substantive due process, or sone other l|legal tenet that double
puni shment ... is forbidden." State v. Davis, 68 N J. 69, 77,
342 A 2d 841 (1975); State v. Truglia, 97 N J. 513, 522, 480
A.2d 912 (1984). Wiile recognizing the "undeniable intellectua
attraction", the Suprenme Court has to **111 date |eft open the
guestion of whether this principle should be based upon the
doctrine of nerger incorporated in the double jeopardy provisions
of the federal and state constitutions, or substantive due
process rights, or the provisions of the Code of Crimnal
Justice, N J.S.A 2C1- 8. Davis, supra, 68 N J. at 76, 342
A 2d 841; see Truglia, supra, 97 NJ. at 522, 480 A 2d 912
State . Al evr as, 213 N. J. Super . 331, 517 A 2d 460
(App. Di v. 1986).

[1] Although weasily articulated, the principle nonetheless
remains difficult to apply essentially because the |egislative
branch has sought to address various types of anti-social conduct
at different tines and in different forns, with general |anguage
yet within the paraneters of an overall statutory schene. The
first inquiry nust therefore be whether separate offenses have
been created by the Legislature. In this respect there is no
doubt that one continuous type of conduct may be divided into
various stages with each stage separately punishable. For
exanple, each episode included within the distribution of a
controll ed dangerous substance nay be treated as a separate
of f ense. Davi s, supra; State v. Jester, 68 N J. 87, 342 A 2d
850; *584 State v. Ruiz, 68 NJ. 54, 342 A 2d 833 (1975).
Whet her separate offenses have been established is essentially a
fact question, not to be determned by a narrow or mechanica
application of the "same evidence" test but rather under a
fl exi bl e approach that focuses upon considerations of "fairness
and fulfillment of reasonabl e expectations.” State v. Currie, 41
N.J. 531, 539, 197 A 2d 678 (1964); State v. Best, 70 N.J. 56
62, 356 A 2d 385 (1976); State v. Mrault, 92 N J. 492, 501, 457
A 2d 455 (1983).

[2] The act of possession by its very nature constitutes a

continuous violation of the |aw It conmences as soon as one
unlawful ly obtains control of the drug and continues until he
di vests hinmself of it. Possession, then, is not that type of

conduct which contenplates a single, isolated act. It is a



continuing offense, and various parts of the offense may be
treated separately. Sonmeone unlawfully possessing drugs has it
within his choice not to operate a notor vehicle. N. J. S A
39:4-49.1 addresses operation of that vehicle while in possession
of the drug, a separate concern of society. Sinple possession
affects the possessor; possession while operating a vehicle
affects others. Under the two statutes in issue here, it
clearly appears that the Legislature has devised reasonabl e neans
to address certain public evils, with separate treatnent to deter
the drug possessor fromoperating a vehicle because the safety of
the public and not just his own welfare is threatened. See State
v. Fahrer, 212 N.J.Super. 571, 515 A 2d 1240 (App.Div.1986) and
State v. DiCarlo, 67 N J. 321, 338 A 2d 809 (1975).

It is helpful to refer to State v. Dively, 92 N J. 573, 458 A 2d
502 (1983), which in turn analyzed Brown v. Chio, 432 U S. 161,
97 S. Ct. 2221, 53 L.Ed.2d 187 (1977) and Illinois v. Vitale, 447
U S 410, 100 S.&. 2260, 65 L.Ed.2d 228 (1980), cases which
essentially dealt wth nmultiple prosecutions for the sane
of f ense. Brown enployed the "elenmental” test first stated in
Bl ockburger v. United States, 284 U S. 299, 304, 52 S.C. 180,
182, 76 L.Ed. 306 (1932):

[ The] applicable rule is that where the same act or transaction

constitutes a violation of two distinct statutory provisions,

the test to be applied to determ ne *585 whether there are two
of fenses or only one, is whether each provision requires proof
of a fact which the other does not.

The Suprenme Court, in Bl ockburger, hel d that separate
puni shments were permissible for convictions of violating
different sections of the Harrison Narcotic Act. The test was
utilized in Brown, however, to determ ne whether successive
prosecutions were barred by the double jeopardy clause. In
Vitale, the test was further refined to include a second prong,
or same evidence standard: The evidence used to establish the
| esser offense nust also be that relied upon to prove the
greater.

In Dively, the defendant who pled guilty to drunk driving,
N.J.S.A 39:4-50, and reckless driving, NJ.S A 39:4-96, was
thereafter indicted for causing death by auto, **112 N. J.S A
2A: 113-9, in the same accident that was the subject of the
muni ci pal court conpl aints. It was agreed that the reckless
driving was attributable to the drunk driving and therefore,
consi stent with Bl ockburger and Brown, the |esser included notor
vehicl e offense was found to require no proof beyond that needed
for conviction of the greater death by auto. By definition, the
greater offense was the sane as the |esser offense, since death
by auto as then defined necessarily included a finding of
reckl ess driving, and once proven, the prosecution would only
need to prove the resulting death to establish the greater
of f ense.



Here, whether or not one of these offenses can properly be
classified as the greater or |esser of the other, the elenents
are not the sane. The nmotor vehicle offense requires proof of
operation of the vehicle; the disorderly offense does not.
Applying the Blockburger test, there is no nerger. Nor is
prosecution barred by N.J.S. A 2C 1-8(a)(1), as the notor vehicle
violation is not "included" within the disorderly act as that
termis defined by N J.S A 2C 1-8(d). State v. Tanburro, 137
N.J. Super. 51, 347 A 2d 796 (App.Dv.1975), aff'd on other
grounds, 68 N.J. 414, 346 A 2d 401 (1975).

*586 Dively also found the second prong of the double jeopardy
test satisfied, as the sane evidence utilized to establish
reckl ess driving, which was nmerged into the drunk driving charge,
woul d be utilized to establish the death by auto. Accor di ngly,
eval uating both the statutory elenents of the two offenses and
the evidence used and to be used to prove those elenents, the
court concluded double jeopardy barred prosecution of the
i ndi ct abl e charge of causing death by auto.

The concept of nmerger, of course, inplicates double jeopardy

consi derati ons: the prohibition against double punishment for
t he sane offense. For this reason it is necessary to consider
t he progeny of Dively. State v. Truglia, 97 N J. 513, 480 A 2d
912 (1984), involved the offenses of aggravated assault and
possession of a handgun with the purpose of using it unlawfully
agai nst anot her. Al though it found the Blockburger test for

nonnerger satisfied ("each [statutory] provision requires proof
of an additional fact that the other does not"), the Court
"confessed” such an analysis "may suffer from a certain

sterility. Hence, we have found it nore confortable in recent
years to eschew the 'nechanical application of formulas' to
resolve nerger questions ... and to resort to the flexible
approach of Davis...." 1d. at 521, 480 A 2d 912.

State v. Davis, 68 N J. 69 [342 A 2d 841] (1975), and State v.
Best, 70 N.J. 56 [356 A 2d 385] (1976), set forth several
factors to consider in determ ning whether an offense is the
sanme for purposes of nerger. These include (1) the nature of
the offenses, (2) the time and place of each offense, (3)
whet her the evidence submtted as to one count of an indictnent
is necessary and/or sufficient to sustain a conviction under
anot her count, (4) whether one offense is an integral part of
the larger schene, (5) the intent of the accused, and (6) the
consequences of the crimnal standards transgressed. 70 N. J. at
63 [356 A.2d 385]; 68 N.J. at 81 [342 A 2d 841]. State v.
Johnson, 203 N. J. Super. 127, 135 [ 495 A. 2d 1367]
(App. Di v. 1985). See State v. Alevras, 213 N. J.Super. 331 [517
A. 2d 460] (App.Div.1986).

Merger analysis, therefore, essentially becones a fact-sensitive
inquiry. For this reason, the Appellate Division recently found
t hat doubl e jeopardy barred a subsequent prosecution for driving
while intoxicated following an acquittal of causing death by



auto. State v. DelLuca, 208 N.J.Super. 422, 506 A 2d 55 (1986),
certif. granted 104 N.J. 468, 517 A 2d 450 (1986). Follow ng the
procedure *587 recomended in Dively, the defendant was not
brought to trial in the nmunicipal court on the notor vehicle
charge until the indictable offense had been disposed of, both
of fenses arising from the same incident. Finding that driving
while intoxicated is not a |lesser included offense of death by
auto--each requiring proof of an elenment that the other does
not--the second prosecution would not be barred under the
Bl ockburger test. Instead, **113 the actual evidence nust be
exam ned under Vitale "to ascertain if the first prosecuted
greater offense was based on proofs which would have established

the | esser offense.” |Id. at 434, 506 A 2d 55. Upon inquiry, the
prosecutor conceded that the proofs dealing with recklessness in
the death by auto prosecution "were limted solely to those

matters dealing with defendant's intoxication,"” and therefore the
evidence in the drunken driving prosecution was found to be the
same presented at the earlier prosecution. |1d. at 426, 506 A 2d
55. In all other respects the two offenses were identical
concerning the operation of the vehicle.

Here, although the proofs that would have been offered to
establish the possession of the marijuana charge would be the
same as those presented to support that elenment of the notor
vehicle offense, it cannot be said there is identical evidence,
and the Vitale test is therefore not satisfied. As the Title 39
of fense requires proof of operation, which the Title 24 offense
does not, the evidence establishing the disorderly conduct does

not also create the notor vehicle violation. It is that
essential factor which distinguishes these cases from Dively,
Mrault, and Deluca; for although there is an identity of

evidence so far as possession of the controlled dangerous
substance is concerned, as indeed there was in Ruiz, there is the
addi ti onal evidence of conduct (operation of the vehicle), making
t he of fenses separate. It is that conduct, much like the act of
distribution of heroin by the drug possessor, which conpels the
conclusion that these offenses by their nature lack simlarity
and may be puni shed separately.

*588 Accordingly, as to defendant Bohnhorst, nerger of both
convictions and sentencing only under N J.S. A 24:21-20(a)(4) was
i nproper, and the matter is remanded to the municipal court for
separate disposition under the Mdtor Vehicle Act.

Def endant Newman, however, is in a slightly different position.
By being granted suspension of proceedings wunder N.J.S A
24:21-27a(1), he has not yet been placed in jeopardy. I f he
successfully conpletes the terns and conditions of supervisory
treatment and the conplaint is then dism ssed, there has been no
adjudication of guilt and he suffers no disqualification or
disability. N.J.S A 24:21-27b. Di smssal of the notor vehicle
charge against himwas therefore inproper and the matter nust be
remanded to the nunicipal court for sentencing under N. J.S A



39:4-49. 1. Shoul d there be successful conpletion, no punishnment
havi ng been i nposed, he cannot urge any doubl e jeopardy violation
as a result of the Title 39 sentence. Shoul d violation of
supervi sory treatnent subsequently occur, the State may determ ne
whet her or not it chooses to proceed with the disorderly persons
offense in light of the notor vehicle sentence. Havi ng sought
suspended proceedi ngs, he cannot clai mprejudice ensuing from any
delay should there be a subsequent sentence for his disorderly
conduct .

For these separate reasons, both nerger determ nations are set
aside and the matters are remanded to nunicipal court for further
proceedi ngs consistent with this opinion. The State shall
submt separate orders to that effect under the provisions of R
3:1-4(c).



